Criminal Justice Viodel A UOSLLy [VLISTaKke

MONEY. NGOT ALTRUISM, DRIVES OVERDUE PROGRESS

By TARA KNIGHT

his month marks my 21t year practicing

eriminal low, | believe criminal defense
Lawyers have a perspective on, and insight into,
a number of important issues. This insight is
nel shared by the public generally or even
maore significanily, our legislators, who pander
and pase shamelessly ta be seen as tough on
crime before enacting laws that lacgely secve,
ar preat expense, o make us less safe and our
society less just.

Qur ringside seat m:_n.mm us a sharper appre-
ciation of the roots of criminality. Qur per-
spective also makes it easicr to see how many
disasteously wrong-headed policies permeate
the crimninat juslice system, creating contempt
and disdain for the law Wnstead of fostering the
respect required for a more evolved and civi-
lized society.

For years we have been arguing about the
unfuirness, obvious racism and all-around lu-
nacy of crack-cocaing ;sentencing puidelines
and mandatory minimum sentencing that dis-
propartionately atfects minority defendants.
We have Lried to get judges and legislalors o
recagnize systematic abuses of police power,
particularly in the cealnd of search and seizure,
and to see how these abuses foster resentmen,
especially in minurity cormmunilies,

These abuses give rise to anger, distrust of au-
thority, and a logs of respect for the police and
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the courts, which persistendy look the ather
way. We have tried to call attention to the faults
of most eyewitness identification procedures,
and the enormous risk of erroneous conviction
which results from them.

These effarts have, by and large, been
met with incredulity and disdain from tri-
al courts that consistently refuse to permit
juries to hear expert Lestimony concerning
the unreliability of eyewitness identilication.
We have long known about the abuses by
some pelice departments in oblaining con-
fessions and have argued, mostly without
success, that suspects do, in facl, confess to
crimes they did not commit, as several re-
cenl high-profile exonerations demonstrate.
We have argued that our approach to the
punishment of young offenders fails to rec-
ognize that their decision-making capability
is stymied by their bislogy.

We have also complained about the ten-
dency, especially ameng young prosecutors, Lo
insist en felony convictions for first affenders.
Short on lite experience and cloaked with in-
credible power, they apparently need to dem-
onjleate their toughness at somebody else’s
expense, Those convictions effectively consign
defendants to the underbelly of the job market,
thereby greatly increasing the likelihood they
will re-offend.

We have argued that the burgeoning prison
systemy is.counterproductive because it deci-
mates families, is needlessly cruel, and is an
enormous drain on government budgets. But
thase arguments have foundersd on gue leg-
islators” need to appear ever-tougher on crime
whether or not their. decisions actually con-
tribute to public safery. Indeed, some legisla-
tive maneuvers actually increase the likelihood
that released priseners will return to criminal
behavior because they are left with few other
oplions.

We have fought against the senscless prolif-
eration of laws needlessly criminalizing bebav-
ior ranging frons bullying in school to using a
cell phane while driving, which are enacted by
politicians who feel the need to be tough. Final-
Iy, we have championed the repeal of the death
penalty, arguing that b is anachronistic, bar-
baric, vengeful and has no plage in an evolved
and enlightened society. Virtually every other
developed country in the world has already ad-
opted this position; instead we stand shoulder
to shoulder with such paragons of respect for
human rights as lran and China,

Signs Of Progress

L am happy to repart that in same Limited
vespects there are actually signs of progress. [
would like ta fatter myself with the thought
thut my eiforts, and those of ather members
of the criminal defense bar, have prompted
this. Instead, [ think the reason is principally
maoney. If there is any silver lining to the black
cloud of our sconemy and public Gnances, it
is that legislators and ordinary ¢itizens are be-
ing torced to consider the enormous costs of
some misguided criminal justice palicies and
our resultant inability to adequarely fund ather
important programs, such as education and
healtheure.

Although many mandatory minimum sens
tences remuin on the baoks, and are routinely
used as hammers over the heads of defendants,
the trend seeins to be toward a realization that
these policies are both wrong and enormously

costly.  Man-
datary  mini-
s, Like
the conspiracy
charge, are the’
darling of the
prosecutor’s
nursery.

Many judges
don't like them
because  they
constrain  ju-
diciul  power. -
Some  legisla-
tars are begin-,
ning to recog-
nize they must
be reconsidered and, ar a minimum, narrowed
becauge of cost. According to a 2008 study by
the Office of Legislative Research, the average
annual cost of incarceration in Connecticul was
more than $44,000 per inmate in fiscal 2006. It
is undoubtedly considerably higher now.

Some in the legislature have finally realized
how erroncous eyewitness identificatinas are
the foundation for wrongiul convictions,
something that should be anathema to our
system. Beginning Jan. I, police departments
throughout the state will be sequired 10 en-
acl chunges leading ro sequential and double
blind procedures during photo line-ups. Al-
though our effarts to require that intercop:
tions and confessions be videotaped bhave
failed, the kegislature and the public are ba-
coming increasingly aware that false confes-
gions are a real phenomenon.

1t is progress, albeit meager, that people are
talking about this asa real issue, Unfortunately,
this is an issue which could and should have
been addressed in State v Peter Reifly in 1974, in
which a son was wrongfully convidted of killing
his mother.

There is alse recognilion thal juveniles
should be rreated differently than other de-
fendants, and many leenage arrestees are now
under the jurisdiction of the juvenile system.
Legislators and the public appear to be grasping
that too many individuals arc in prison or un-
der supervision and that eperating prisons and
probation departments is a very costly venture,
Asa result, there is a trend toward giving judges
discretion, through safety-valve type excep-
tions, to mitigate sentences invelving manda-
Lory minimum sentences.

Further, the legistattre hus Lrought buck
good time credit and is allowing home confine-
ment for certin Driving Under the Influence
offenders so that their lives, jobs and families
ar¢ nar decimated by a prison sentence. The
legislature, with the support of Mothers Against
Drunk Driving, also enacted o statute allowing
for the implementation of inteclock ignition de-
vices, essentiatly 3 Breathalyzer in ihe car.

This represents much-needed recognition
ol the foct that people need (o drive in ordar
to work, in order to support their families. The
Drapartroent of Costeetion is also moving shead
with 1 procedure allowing probation aflicers ta
formulate cammunity release plans for certain
inmates serving minimal sentences to serve out
a portion of their sentencs eulslde of prisea.

Al the same lme, the Prebation Depart-
ment is pushing for the removal of non-vio-
lent, compliant offenders frem Lheir rosters
50 that they can focus their resources un the
more dangerous inmates. The graning of ex-

pungement and provisional pardons has in-
creased in the state with the recopnitien that
a felony cenviction greatly impairs 2 person’s
employability. The legislature has also finally
decriminalized possession of small amounts
of marijuana,

Disturbing Trends

Were it not for Cheshire (like Columbine
and Waco, a heinous case now koown by its
one-word location) the death penalty would,
irr all likelihood, have already been repealed
in Connecticut, "Thankflly, we lave an unide-
cerred legislator willing to press the issue and
governor who has signaled a willingness to sign
the bill if the legislature can muster the political
courage to puss it.

On a personal note, from my observations
and discussions with celleagues, | can attest to
the continuation of some distressing trends.
They include the tendency of the judiciary to
suspend disbeliel in denying meritorious mo-
lions i suppress and Lo automaticully believe
police oflicer witnesses, no matter! how far-
fetehed and transparently preposterous thelr
testimony.

Qther judpes have actually ordered people
arrested (f they are not in courtat 10 a.m. {long
waits in metal detector lines ace no defense).
Still others rarely rule in favor of u defendant
ina Vislalion of Probation proceeding because,
alter all, a prosecutur enly has Lo prove a vio-
fatien by a preponderance of the gvidence, The
trend for judges these days is 10 push. numbers
{they hive @ report case disposition numbers
o Hartford) forgetting that, really, their jobs
involve far more important concerns than thar.

On the ather hand, juries do seem to be ¢on-
victing less oflen. Maybe Lthose CSI shows have
actually imparted the notion that prosecutors
st prove their cases with reltuble and proba-
tive evidence, The rise of sockul media and in-
ternst search engines is providing lawyers with
2 tressure trave of useful information in jury
selection and beyowd.  Unfortunately, and not
surprisingly, it seems thal jurors are also templ-
<d to employ the same mechanisins to check our
lawryers; defendants and witnesses.

It also seems (o me that triaks are becoming

even rurer, discouraging the development of
superstar litigators asnong the younger crimij-
nal defense mnks. Who can become an expert
trying one or Lwo riminal guses a year? Judges
with little ar no criminal experience are some-
thmes assigned to busy criminad coures, a situas
n that benefits no one.
The lact that progress on some frunis sesins
largely deiven by money, or the lack of it, and
not because the changes simply reprasent the
right thing o do, does nol mean we shouldn't
b grateful for it,

So much remains to be accomplished, how-
ever. | believe an important role for the crimi-
nal defease bar i to Jook beyond the individ-
wal glignt, usy gvery gpportunily ta reach out
to (he public, and Lo convince peaple that the
hari-guged and purcly puaitive erinsinul justice
mode! we employ is wrong, counter-productive,
and comes al great cost to cther important pub-
lic needs and objectivas, ®

Tare Knight is the founding member and
senior partner of Knight & Cerritelli L.L.C.
in New Haven and is a past president of the
Connecticut Crivninal Defense Lawyers
Assaciation,



Criminal Justice Model A Costly Mistake

MONEY. NOT ALTRUISM, DRIVES OVERDUE PROGRESS

By TARA KNIGHT

his month marks my 2tst year practicing

criminal law. 1 believe criminal defense
lawyers have a perspective on, and insight into,
a number of important: issues. This insight is
not shared by the public generally or, even
more significantly, our legislatars, whe pander
and pose shamelessly to be seen as tough on
crime before enacting faws that largely serve,
at great expense, o make us less safe and our
society ess just, i

Qur ringside seat gives us a sharper appre-
ciation of the roots of iriminality. Oug per-
spective also makes it €asier to see how wany
disastrously Eosm.:gmm& policies permicate
the criminal justice mﬁ_m.,,n_d. creating contempt
and disdain for the law instcad of fostering the
respect required for a more evolved and civi-
lized society.

For years we have been arguing about Lhe
unfairness, obvious racism and all-arqund lu-
nacy of crack-cocaine|sentencing guidelines
and mandatory minimwim sentencing that dis-
proportionately affects minority defendants.
We have tried to get judges and legislators to
recognize systematic sbuses of police power.
particularly in the realm of search and seizure,
and 1o see how these abuses foster resentment,
especially in minority communilies

These abuses give riseto anger, distrust of au-
thority, and a loss of an.,,m_unn- for the police and
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the courts, which persistently look the other
way. We have tried to call attention to the faults
of most cyewitness identification procedures,
and the encrmous risk of erroneous conviction
which results from them.

These efforts have, by and large, been
met with increduiity and disdain from tri-
al courts that consistently refuse to permit
juries to hear exper: testimony concerning
the unreliability of eyewitness identification.
We have loag known about the abuses by
some police departments in obtaining con-
fessions and have argued, mostly without
success, that suspests do, jn fact, confess to
crimes they did not commit, as several re-
cent high-profile exonerations demonstrace.
We have argued that our approach to the
punishment of young offenders fails to rec~
ognize that their decision-making capability
Is stymied by their biology.

We have also complained about the ten-
n_n=n4._ nm_unnEE. among young prosecutors, to
insist on felony convictions’ for first offenders.
Short on life experience and cloaked with in-
credible power, they apparently need to dem-
onstrate their toughness at somebedy elses
expense. Those convictions effectively consign
defendants to the underbelly of the job markat,
thereby greatly increasing the Likeithood they
will re-offend.

We have argued that the burgeoning prison
system is counterproductive because it deci.
mates families, is needlessly cruel, and is an
enormous drain on governmenl budgets. But
those arguments have foundersd on our leg-
islators’ need Lo appear ever-tougher on crime
whether or not their, decisions actually con-
tribute to public safety. Indeed, some legisla-
tive maneuvers actually increase the likelihood
that released prisoners will return to criminal
behavior betause they are left with few other
options.

‘We have fpught against the senseless pralif-
eration of Jaws needlessly criminalizing behay-
ior ranging from bullying in school to using a
cell phone while driving , which are ¢nacted by
politicians who feel the need ta be tough. Final-
ly, we have championed the repeal of the death
penalty, arguing that it is anachronistic, bar-
baric, vengeful and has no place in an evolved
and enlightened society. Virtually every other
developed country in the world has already ad-
opted this positian; instead we stand shoulder
1o shoulder with such paragons of respect for
human rights as fran and Chioa.

Signs Of Progress

[ am happy to report that in some limited
respects there ave-actually signs of prograss, 1
would like to {latter myself with the thought
that my efforts, and those af ather members
of the sriminal defénse bax, have prompied
this. Instead, 1 think the rezson is principally
meoney. [f there ts any silver lining to the black
cloud of our economy and public finances, it
is that legislators ang ordinary citizens are be-
ing forced to comsider the encrmous costs of
some misguided eriminal justice policies and
our resultant inability 1o adequately fund other
important programs, such as education and
healtheare,

Although many, mandatory minimum sen-
tences remain on the books, and are routinely
used as hammers over the helids of defendants,
the trend seems o be toward a realization that
these policies are both wrong and enormously

costl,  Man-

the,.. conspiracy.
charge, are 'the™
darling of the
prosecutar's
tursery. .

Muny, judges
don't lke them
because  they
constrain
dicial
Some K
tors are begin-
ning’ to recof
nize . they must d
be reconsidered and, ava:minimum,! nagrowed
because of cost. ' According.to a 2008 study by
the Office-of Legistative Rescarch, the average
anitual cost of incarceration in Connecticut was
more than $44,000 per inmate tn fiscal 2006, Tt
is undoubtedly considerably higher now.

Some in the legislature have finally realized
how erroneous eyewitness Identificadons are
the foundation for wrongful convictions,
something that should be anathema to our
system. Beginning Jan. 1, police departments
throughont the state will be required to en-
act changes leading to sequential and double
blind procedures during photo line-ups, Al
though our effarts to require that interroga-
tions and confessions be videotaped have
failed, the legislature and the public are be-
coming increasingly aware that false confes-
sions are a real phenomenon.

[t is progress, albeit meager, that people are
talking about this as a real issue. Unfortunately,
this is an issue which could and should have
been addressed in State v. Peter Reillyin 1974, in
which a son was wrongfully convicted of killing
his mother,

There is also recognition that juveniles
should be treated differently than other de.
fendants, and many teenage arrestees are now
wnder the jurisdiction of the juvenile system.
1egtslators and the public appear (0 be grasping
that too many individuals are in prison or un-
der supervision and that operating prisons and
probation departments is a very costly venture,
As a result, there is a trend toward giving judges
discretion, through safaty-valve type excep-
tians, to mitigate sentences irvolving manda-
tory minimum sentences.

Further, the legislature has browght back
good time credit and is aliowing home confine-
ment for certain Driving Under the Influence
offenders so that their lives, jobs and families
are pot decimated by a prison sentence. The
legistature, with the suppott of Molhers Against
Drrunk Driving, also enacted a statute allowing
for the implemnentation of interlock ignitian des
viges, essentially a Breathalyzer in the car

This represents much-needed recognition
of the fact that people need to drive in order
to work in order to support their femilies, The
Department of Correction is also moving ahead
with a procedure allowing probation officers to
formulate community release plans for certain
imates serving minimal sentences [o serve out
a portion of their sentence oviside of prison.

At the same time, the Probation Depart-
ment is pushing for the removal of non-vio-
lent, compliant offenders from their rosters
so that they can focus their resources on the
more dangerous inmates, The granting of ex-

pungerient and pravisionei pardons has in-
creased in the state with Lhe recognition that
a felony conviclion greatly impuirs'a person’s
employability. The legislalure has also finally
decriminalized possession of small amounts
of marfjuana.

Disturbing Trends

‘Were It not for Cheshire (like Columbloe
and Waco, a heinous case now known by its
one-word location) the death penally would,
in all likelihood, have already been repealed
in Connegiiout, Thankfully, we have an unde-
Lerred kepjstator willing lo press the issue and a
governor wha has signaled a willingness to sign
the bill if the legislature can muster the political
courage to pass iL.

On a personal note, from my c_u,mngzo:m
and discussions with colieagues, 1 can attest to
the: continization of some distressing trends.
They include the tendency of the judiciary to
suspend disbeliel in denying meritorious mo-
tions lo suppress and 1o automalicaly believe
police officer witncsses, no matteri how far-
fetched and transparently preposterous their
testimony,

Other judges have actually ordered peopie
arrested if they are not in coort at 10 %m. {long
waits in tmetal detector Yines are no defense).
il others rarely rule in favor of a defendant
in a Violation of Probation proceeding because,
after all, a prosecutor only hes to prove a yio-
lation by ‘a preponderance of the evidence, The
trend: for' judges these days is to push pumbers
(they havé to report case dispositic) numbers
to Iw_.n__.n,._.& mo.,m_o:.m:m that, really, mm_qq Jobs
involve far more important concernsjthan that.

Qn the other hand, juries do seem to be con-
victinp less often, Maybe those CSI shows have
actually imparted the notion that prosecutars
must prove their cases with reliable and proba-
tive evidence. The rise of social media and in-
ternct search engines is providing lawyers with
a treasure trove of useful information in jury
sclection and beyond. Unfortunately, and not
surprisingly, it seems that jurors are also tempt-
ed to cmploy the same mechanisms to check out
lawyers, defendants and witnesses,

[t also seems to e that trials are’becoming
even rarer, discouraging the development of
superstar [itigators among the younger crimi-
nal defense ranks. Who can become an expert
trying ane ot two criminal cases a year? Judges
with little or no criminal experience are some-
times assigned 1o busy eriminal eourts, a situa-
tion that benefits no ane.

‘The fack that progress on some fronts seems
largely driven by money, or the lack of &, and
not because the chdrges simply represent the
right thing ta do, does nol mean we shouldr't
be grareful for it

S0 much remains to be accomplished, how-
over. 1 belleve an important role for the crimi-
nal defense bar is to look beyond the individ-
ual client, use every opportunity to reach out
to the publie, and to convince unoln that the
hard-edged and purely pustitive criminal justice
model we employ is wrong, counter-productive,
and comes at great cast to other important pub-
lic needs and objectives. n

Tara' Knight is the founding member and
senior:partner of Knight & Cerriteili L.L.C.
in New Haven and is a past president of the

Connecticut Criminal Defense Lawyers
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